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December 15, 2004 



By Facsimile 

Administrative Judge Gladys O. Collazo 
Washmgion Field Office 
U.S. Equal Employmeiit Oppoitunitv rnm«.- • 
1 400 L Street,, N W, Suite 200 ^ Commission 

WasJiingtoii, D.C. 20005 

Re; Mills v. Department of the Navy, EEOC 
Dear Judge Collazo: 



No. i00-2004-00674X 



r^feJ:j:i''r:zi::ii^'j.^^^^^^^^ 



Sincerely, 

Nadine D. Mi]Js 
Complainant 

cc: Ellen M. Lyndi 



you 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION • 

Washington Field Office 

1 400 L Street, N.W. Suite 200 
Washington, D.C. 20005 



NADINE D. MILLS, 
Complainant, 



V. 



GORDON ENGLAND, SECRETARY 
DEPT. OF THE NAVY, > 
Agency. P 



EEOC CASE NO. 
100-2004-00674X 

AGENCY CASE NO. 
DON 03-00024-003 

Judge CoUazo 
December 6, 2004 



+ 



MOTION FOP SUMMAttV J JlT^^x^J.JJ. 
IN SUPPORT THPPgj^g 



I- JNTRODUCTION 



Complainant „spec,r„,„ .„bn„.s .hi. Mo.i„„ for Findings and Conclusions of Law 
withou. a Hearing pursuant to 29 C.F.R. statute 16,4.109te„3, for EEO Case No. ,00- 
2004-00674X (Agency No. DON 03.00024-003). This 

docuntentation of titis case, aU of whici, a,, inco^orated b, .his „ference as if r„„, se, 
forth herein. As set forth in the Summary Judgnten, in favor .f complain™, ,, .„„„^ ^ 
judgment as a matter of law. 



motion is supported by the attached 



er 2001. 



"• BACKGROUND FA CTf! 

L Complainant filed a previous EEO complaint on 12 Decemb 
2. Complainant worked for the Naval Technical Representative Office, Laurel, Maryland 
(NA VTECHREP Laurel) from February 1982 until October 1999. NAVTECHREP 
Laurel was a field activity under the Naval Sea Systems Command (NA VSEA) and in 



1 
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7. The complain, was dismissed by ,l,e NA VSEA on 30 April 2002. I Hied an appeal and 
was Jus, notined several weeks ago of the final d«:isi„p. Complainant „„de„Unds ,ha, the 
le„er was sen, o,u, by ,he EEOC 18 May 2004 and received in^r EEO 8 June 2004. 
Complainant never received ,he Ic.cr nor did anyone f™n,..h«EEO Office tafonn the 
Complainant of the outcome. 
Jl. RESPONSE TO UNntSPTlTP Q MATFRTAl PAr^-rc 

I 

1. Complainant does not dispute paragraphs 1 thru 11. 

I 

2. Complainant disputes the statement in paragraphs 12 thru 17 and will clarify. 
Management implied that the functions in my Division hbd diminished, that is n„ true. 
Some functions were reassigned outside of my Division (SEA 00,) and some were kept 
within the Division. Some property functions were realigned along wiu, Property 
Personnel (Darrell Dreher and Jim Hiepler) tha, we,, performing these duties to the 
Facilities side of the house. Complainant feel this wis done to look as though ray Division 
duties had diminished, but in fact, they are being performed within the FacilWes Ijivision. 
The Property function remained as part of the Division and the enti,. Division was 
renamed the Facilities Division. Under the FacilWes Division is the Facilifl« side and fl,e 
Business Management or Special Projects side of the house. Again, O. P^perty ftraction i» 
still being performed, by one GS-Il employee (Ms. Bn,wn). Management has chosen to 
ignore functions required by DoD Inspector General Instruction 4140.1, SECNAVINST 
73220.10, and Management Control Guidance, SECNAVIN.ST 5200.3D. 

With the implementation of the Defense Property Accountability System (DPAS) and the 
Navy Marine Corp Internet (NMCI) our workload ha. changed. The D.D and SECNAV 
Regulations specifically indicate Property funclioiB as: 
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Acquisition of Government Property .{NMCl only pertains to non- 

I 

governmeni/comracor owned c„^p„,er e,„ip™,„, ,„„„^^ ^ y,^ 

network, ' 

I 

- Property Accountability (Inventory) and Control including receipt 
(Shipping and Receiving) and Piiferabie. 

- Storage, Distribution, Excess and Disposal (Warehouse) (Mr. Dreher 

I I 

and Mr. Hicpler prescnlly performs these funclrons) 
NA VSEA is a major chiman. and is responsible for complying wiO. «,ese poiicies and 
pnH:ed„res and for p™viding ove^igH, ,„d guidance for p™per.y management wiflUn 
fteir claimanci« (Fieid Ac«vi«es, including: assurance U,a. physical invento™. a„ 
c»nducted properly as ri,ui™., U,e claimancy p™perty daU.base daU. is accurate, asset 

accountehility is maintain^,, and nnancial reporting of pe,.o„al property is accun..e. 
According to regulation, a Property Manager has to be desig„.t«l in writing by the 

Commanding Ofll.^ to perform this function. In additional, one employee cannoi 
perfo™ this function at the Headquarters level that houses 5,000 employees and 
contractors and approximately 38 Field Activities locate aroumi the United States. . 
Each of these functions were performed by one of the following employees in my Division. 
My Division was also responsible for seve,^ .ther hncUons: Transportation (Ex».tive 
Motor Pool, ShutUe^pecial Bus Servi«s for the command) Classing, Disposal, 
P^curementfl^n Equipment and the command Labor Support Services. Complainant 
still performs all of these functions. The Loan Equipment fi,nc«.n is the only funcUon that 
is not being performed. 




/- 
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October ^^,,, ^as disestablished. . was a Division Dir^ur of *e Ad™„is.n.fl 
Support Division. 



ve 



K 



3. Co.p,ai„a„, was placed i„ tbe Command Support Office, P™pert, and .nvenu-n^ 
Support Division and later beca™ aware of the difference be.w«„ «. ^ ^„,_ „, 
Property and Inventory Support Division and the other Divisions. 
4. Tbe Property and Inventory Division has hrstorically been managed by Black Fen^le 

H. The only other Black Female Division Direc.orcan.e into .he Division on a la,e^-, ' 
reassignment. 

5. In addition to the reorganisation, two GS.I3'» (Jer,^ Gregg and Earl Bradford) were 
reassigned to the Facilities Management Division I^ey ho* we„ ™ade Division 
Directors. Mr. Gregg became my supervisor and Division Director of fl.e P™pert, and 
Inventory Division. Management was aware that Mr. Gregg planned U> take .h. earty 
retirement option. Mr. Gregg was Division Director for six nK.n.hs hefo.. r^rtng. Aftar 
that the Division was re„rgani^ed with several employees being ^^ to «,e Facili.i« 
side of the house. Again this shows intent not to promote me. 

6. After filing a compliant and being replaced as the Division Director, i, began to affec. 
nty health. ,n November 2002 my doctor suggested .ha. , .ake s.me.ime offer maybe 
work from home to reduce tbe stress at the office. I regnested to be pb.ced U. Telework 
and my request was denied. Again . was discriminated against becanse a. .he san» U™e 
there were two Caucasian female employees, allowed to Telework dne U. health reason. , 
later lilcd a Workmen's Compensation Claim. 



■ ♦ 
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Shipping and Receiving (Loading Dock, rcsp„„sibiH„« ^„ being performing ky Leonan. 
Campbell (con.rador personnel) and Michael Moo™. (WG-<;907-«) with myself as overseir. 
Michael Moore's billet was also eliminated. " 

I 

3. Complainant does not dispute paragraphs 18 tlini 37. • 

• , . ■ ' _. 

WI- ARGUMKNT /ESTABUSH PRIMA FAPfF 

I 

McDonald Douglas v. Green, 411 U.S., 802 (1973). In Texas DepL of Community 
Affairs V. Burdine, 450 U.S. 248, 253 „98,), ,he Snpreme Court stated that 'the hnrden of 
establishing a prima facie case of dispa™,e treatment is not one™„s". Complainant can 
establish a prima facie case by "offering evidence adequate tocreate an inference that an 
employment decision was based on discriminatory criteria Illegal under "Title VII". 
Mitchell V. Office of Los Angeles County Supt. Of Schools, 805 F.2d 844, g46(9» Cir. 198«) 
(quoting Teamsters v. United States, 431 U.S. 324, 358 (1977)); Lowe v. City of M.nn,vla, 
775 F.2d 998, ,006 (9"- Cir. 1985) Complainant can establish prinu. fad. ease of d.span..e 
treatment without satisfying McDonnell Douglas test if he or she provide evidence ' 
suggesting rejection was based on discriminatory criteria, (amended, 784 K!.d 1407 (1986)). 
A Complainant who provides such evidence for his or her prima facie case many be able to 
survive summary judgment on this evidence alone. Lowe, 775 F.2d at 1008. 

In May 2003 „e were notiHed of a Command-wide rem^anization. On May 8, 2003 
Complainant was told she no longer h.d a job. My Division pe™„nel we« reassigned, 
my duties were divided among other personnel and I was given other menial duties. 
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Co.p,.,„3„, was ,a.er ,„,d ,ha. due ,„ ,He ™.■^a„i^a,i„, e.p,.,e« h»d .. c„.pete 
IV,r ,heir positions. Mrs. Pai^e and , w„e ,he „niy CS-.2-S in ,he Division .„d »e„ ,„,d we 

■ had .„ c„n,pe,e for oun p„.,i,i„„ because there „„„,d only .« one position a. ,he G)i-.2 ' ■ 
level. 

Mr. Davis ™t with me in his office and asked If 1 was considering .he early-ou. 
retirement 6p,i„„. , informed him that , do no. have «.e age and wonid he penalized for 
.he eariy retirement. The next day he called me Into «,ls oBlce and lnfor™ed ™.'.h.. I was 
not selected for the position. , was^toformed tha, M.. ftUge was se,..Ud for .he posWon 
hut was not told it was a GS-13. , discovered tha. Ms. IV,lge was sel«.ed a. «„ GS.,3 level 
while reading tlie Investigator's Report.. 

I 

As a result of competing for our position, M^. Paige appea«d on .he GS-.I2 and 
GS-.3 eligibility list. Mr. Davis states that he was no. aware tha. Mrs. Paige previonsly 

heldaGS.13. Mr. Davis asked Bonne Flynn, Deputy Commander. Co^-ora.. Op.r..ions ' 
Directorate if he could fill the position at the GS-13 level Instead of «.e GS-12 level. Ms. 
Flynn authorized the selection at the GS-13 level. 

When Management personnel requested tte Certificate for U,e GS-13 posttions, 
they had to request a list of pe^nnel and/or by name selecBon, Uurt all ™ady held a GS- 
13. If they had requested a list of all employees ta SEA 102 fta, we™ eligibl. f™- a GS.13, 
than my name would have also appeared. This I consider a Pr^SeleClon. I was never 
informed that the Joh Announcemen. was cancelled. 

8. When employees where placed on the NA VSEA Priority Placemen, (NPP) fe,, which 
was an actual Reduction-In-F„rce (R.F), they were no. given .he full benefi. righte 
according to OPM regulation. The Agency did no, establish "bumping rights" basi 



basis of 
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seniority . which Violates employees righ,, a.6.rdi„g «,.OPM regulation. Agenby fe s„bj«, 
.0 OPM R,F regulations and H inconsistent with a„y,.aws or r^laUons concertingthe ' 
scope of a competitive area, in which employees Would «.^pe,e for posittons i„ a RIf; ' 
Code of Federal Regulation, Title s! Waters v. Heribiein, Inc.;.547 F.2d 466, 470 (9" Cir. 
1976)! Tramcante v. Metropolitan Life Ins. Co., 409 US, 205, 209-210 (1972). 
9. Employees adversely alTec.ed by the Agency's decision ,„ condu« a RIF by defining 
those positions for which an employee would be quaiiHed under the bumping procedu.^. 
An employee having sufflcient retention standing ,„ bump inU, a posihon which is either (1, 
in the same series and grade as the employees cur«„, position or (2) in a related seri«, at 
the employees grade regardless of whether the agency has de.ernun«l the employ«, u, be 
qualined for the new position. Rendon v. AT&T Techi-ologies, 883 F.2d 388,-395-96 (5«- 

CIr. 1989) Morelock V. NCR Corp., 586 F.2d 1096, 1103 (6" Cir. 1978) 

10. Complainant understands the downsizing and restructuring efforts of the Agency, but 

feel management does no, understand the distinction .f .he workload between ,h. divisions 

nor understand the duties and responsibilities of each function. The function is based on 

the level of responsibility of the position no. the quantity „, functions performed by an 

employee. The Facilities and the Business Management Division should be equal in 

organizational and grade structure, and i, is not. All personnel a,, no. ,«„g„i^ equally 

for their work. Again . state, the employees that we„ under my supervision a« 

performing exactly the same duties, under the Property Management funcUon. 

n. One of those employees, Jim Hiepler was nnally pn,nK,ted. Several yean, ago while 

under my supervision, I requested that Mr. Hiepler be promoted. TTa, ™,u«. ™s no. 
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12. Witt .he entire agenc, s,i., planning on downsizing, Managen.en. is s«„ hiring a^d 
outside .he ^«™.en. On , Noven.her 2004 a e„„.„.e.„, e™p,o,ee was hi™d as a 
govern^en. employee a. tt.e GS-M ieve^ T1,e agency is no. f„.,y funded for «.e year and 
has projecui, inore downsizing. B„. , e„„,d no. „„de.u.„d .he ptanned o^niza.i„na. 
s.™cn„ .ha. would have included S-GS-U's no GS-^'s and S-GS-H-s. Mr. D„her was 

a.sop™n.o,edu„heGS-,2,evel.a4inK,„,h,hewasa„„tt.er.„eofn.yen,p,.,ees. " ' 
13. Texas Dep. of C„..„„i., AITai. v. Bunlia. 450 VS. 248. hurden orpe.nasio„ shin 
.. the Agency u, prove 450 US. a. 250. Con.plaina„. should no. he res.ic.ed i„ .he way in 
which .he ul.iu,a.e hunlen ofpersuasion is .e,. Pa..e.o„ v. McLean Credi. U„i„„, ,09 s. 
CL 23<i^, 2378-79 (1989). 

CONCLUSION 



As discussed above, Complainan, has es.ablish«l a prima facie claim of 
discrimination or retaliation. Past treatment clearly esU.bBshes ulttmate p™«r., 
discrimination. Contp.ainant respectfully requests snmma.. Judgment in ils favor. 



Respectfully submitted, 




Nadine D. Mills 



S 
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Summary Of EEO Compliant 

First compliant filed December 12, 2001 - 

Relahation against fi)i„g a previous compBant n, December 2001 




['■ 




Division Director's Snofll^ ^^'*, "^'""l-' ' »« "sip^d Uk 
Code was made^ oSl°^^ "^ * hveMoty D,v,sio„, Tl« SEA 09A 
^ one GS-H (F^ancia, t;^^ ^^^^ -^^^S-n. 

and myself wL lo^tan o^t-^T^T^' ^^ ^* ""^^ "^ ""y employees 

Te -=i~^rs^^^ 

offor maybe w™k from ^I^Z^^^^t^ 'r"^ "™^« ' 
Telewoik and was demed At»ini^Jr — 7* °*^**- ' refliKsied to 
time two other empj^^"^^^ *^™"««' '^^ >«=»<»= « d« sa,« 

*e posjtion lv«,y «™« -tal he was tafang the biiyom bu. placed Mrajn 

-« were divided ^^^^^,^7,^-^'^;,:^^^^ 

Sorr^'a^iST':;? Tr •-' » »-P«e r„r .befr 
..ee^lorPVO.. -Sd^rZ:1i:r•;^^-^->-^^^^, 



/y? 
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and were told we had to comneie for A„v ™.*- ' Z^ ^ '^ '" ™^ Division 

one position at the GS-^2 lev^ ' oyrppsition because there would only be ' 

previously held a GS-13 HrZ^lJ^ ^ "°* ^'^'^ *«* ^^- P«ee 

Coiporate'o^ltionsDirJ^r^:^^^^^^ 

instead o.he OS-. ^^^^11^^-^^^.^!^^^^ 

at NA VSEA. ]^. PaL was Sd I nrn^ "?'"^' "J""^ ^^^ ^''"^^ ^ «^ved 
agency. I was hired to Ikf^s P^l^rT™ """^ t^^'^feired to another 
Property and invento^ Sn 1^ Sr ? ^ ?"^^''«"D'>ebtor for the 
Direcnor for the Prope^ & Wnto^™?^ ^detailed and acting Division 
position with the oth^r^fncrC^P ?"^^**"^ '^ ^ "^^^«*^ ^ 
Facilities Specialist GsT2 ^^ ^"'"^ ''^™^'^ ™ September 2002 as a 

Will ,he GS..2 position be rewri^';:;:^'^^','"^-™ "^ *»"*«" 

had . P.D. ^^con,:^Z^^'^^lf^l'i '" ""'^ '■« -er 

along with a PD staiino th^ r<... • ' ""^ ^^' ^*^03, 1 was given a ettcr 

y uu i^aicosicy, would still be my immediate supervisor 
would be «,e seleedng offiei., L «^ GSntSB'SS.'^ "" 



>'y? 




4 I 
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• Request immediate transfer to another Office. • • 



I) 




i" 




/v? 





'^ 



/ 
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tr:s. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

Office of Federal Operations 

P-O: Bix 19848 * 

Washington, D,C. 20036 



I I 



■-■^ *■ 



i r 



Nadine D, Mills, 
Complainant, 



V, 



Gordon R. England, 




Department of the Navy, ' 
Agency. 

Request No. 05A4O58I . 

Appeal No. 01A23239 
Agency No. DON-0200024-006 ' 




--■ > - — 



DENIAL OF RFOUEST FOtt P'lgCONSlbF.R A TTnKT 

r 

Nadine D. Mills (complainant) timely initialed a request to the BmU Emtilnvmpnt n>, ^ ■ 
Commission (^OC or Co:nmissio.) to reconsider 2e decisiSSS'^ SS" 
o/the Navy, EEOC Appeal No. 01A23239 (September 5. 2002). i^epanm 



mty 



Co^^«fn^ hIT """■J'" *?' *' <='"™'»™" ""y. i» te Ibcrnira, reoomider My previous 

uf .d.n...ua«v. .ppcal on the decision of the Con«xissio„ on this request for rcc^SrltCfn 

COMPLAINANr SRI^T TO FILE A riVTT Ar-nnM (po900) 
This decision of the Commission is final, and there is no further rmht «f ,rf™- ■ ^ ■ 



■*' ' I - - ' M. 
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' 2 , ■ • 05A40581 

I 

n 

wto is The official agency head or department head, idenTifying that person by his or her fiill name 
and pfficiai title. Failure to do so may result in the dismissal of your case in court. **A£cftc;y " or 
"department" ineans the national organization, and not the local office, facility or department in' 
which you work. 

RTGHT TO REQUEST COUNSEL f21199^ 

h 

If you decide to file a civil action, and if you do not have or cannot afford the services of an 
attorney, you may request that the Conn appoint an anoraey to represent you and that the Court 
.permit-yovi4o^e ihc-Hction. wiihDUlj^ajmenijaf fees^. costs, or other se cnriTv. .?ff Tirl^ VTy nf fhp^ 
Civil Rights Act of 1964, as amended, 42 U.S.C- § 2000e etseq.; the Rehabilitation Act of 1973, 
as amended, 29 V.S.C. §§ 791, 794(c)- The grant or denial of the request is within the sole 
discretion of the Court. Filing a request for an attorney does not extend your time in which to 
file a civil action. Both the request and the civil action must be filed within the time limits as 
stated in the paragraph above ("Right to File A Civil Action")- 

FOR THE COMMISSION: 



I ^ 



Carlton M. Hadden, Director 
Office of Federal Operations 



MAY 1 8 ?0n* 
Date 



CERTIFICATE OF MAILING 

I 

For timeliness purposes, the Commission will presume that this decision was received within 
five (5) calendar days after it was mailed. I certify that this decision was mailed to 
complainant, complainant's representative (if applicable), and the agency on: 

MAY 1 8 2DD4 



Date 



^ \M 



Equal Opportunity Assistant 
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1333 ISAAC HULL AVE SE 
WASHINGTON,NAVY YARD pC 20376-0001 



INREPLYTO 



► h' 



12,713 ; 

SER SEA 09B52/038 
30 April 2002 



From 

To: 



Subj: 



Ref : 



«rT^i^t''mTi:' '^'°^'=°' <*P9rtu„ity Officer 

124 04 Kingsview Street 
Mitchellville, MD 20721 

IT^^Zr?^ DISMISSAL OF DISCRIMINATION COMPLAINT OF 

^^^f'""^ °- "'^^S ^- ^^^ R: ENGLAND I^cStSy 
OF THE NAVy, AGENCY # DON 02-00024-006 ^^^^^^^ 

i 

!bj 2r?FR''l^L'"''''^^'°''/°"'P'"^"'^ received 21 Mar 02 
\ti) 29 CFR 1614, as amended, 09 November 1999 



End: (1) EEO counselor's Report of 20 March 2002 
(2) EEOC Form 573, Notice of Appeal 

office^:n'21^M;S%002:^^'^^^"^^ ^^^ ' "^^^.^ ^^ ^-^-d in thi, 

■ ' I 

h 

referen=r!a) "'hl^h''°"'' cc^plaint dated 21 March 2002, 

^ndej^.rs"yrL^-i::d-^e-:ij^^^^^ . • 

M.rica='^:r-L^ra:nef ^?:^L':r:."e^'%'''''' ^"-^ - -« 



(Afri 
you 



Divisi 
Divisi 



Rather you were ddsariminat^d against based 

IZt^i-^^.^'"^ ^^"^ rfer,ale; when on 12 Dece 
notified by your supervisors of a proposed 

3 for which you supervise, reassij^ your s 

and reassign you to work under the i 
Division Director. 



December 2001, 

Inventory 
to othe. 
on of 



■ * 



I ■ 
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"gm^-. ^O^ "pP DISMISSAL OF DISCRIMINATION COMPU Mf 

MS. ^-J5INE D. MILLS v. GORDON, R. ENGLAND, SECk^Crv ' 
OF THE NAVY, AGENCY # DON 02-00024-006 ^^^"^^^^ 



ii 



t . 



4 Based on my review of reference (a); and enclosure (1) and 
Identified in paragraph 3 (a) f or ' f a'iiw. , to, tinaly contact a^ 



Mra<j.-.„h' 1 (Ki >,' r -■'-"■'BBea your claim Idebtifiad in 
paragraph 3 (b) becausi you have raised . claim that alleaea hh.f 
a proposal to take a personnel action is discrimi^tori ^ 




c'f I'^f I6^f ??;?^^?f''°'"'™"'^y Gommisslon (EEOC) Regulation 29 
Should be'br^i h ' i't'L"?t n^Jo^-^of t^^l^r °^ ^^^'---'L • 
opportunity C,u^„selor with^^^^^rty-ffvf .^^ ,fT "^fLte of ' 

^^::^.^'^^ "r?y^«t^U%°d';y^^hh:%=^f°< 

:prr^-— %d-trr^— ?-f4^t:^/^^^^^^^^^^^^ 

11, 1999) Thus, the time limitation is not triggered until a 
complainant reasonably suspects discrimination, ^ut before ai? th. 
facts that support a charge of discrimination have beco^rappLent. 

6. Regarding your claim that you were discriminaf^H ,«=^ *: u 
Since October 19S9 you have not been pro^St^d tf Mfn^f:™"" """" 
Analyst (Division Director) GS-314 i^ ,,v,-!i^ *.Z. ™™9®"'^'^*^ 
Directors in your Branch a^ an'^rt";os- 3 gr:dr?::el':r'^" 
higher, a review of enclosure (1) , reflects that you previous Iv 
discussed this matter with your supervisor, Ms. Ma^ Eou "^ 

Oct:ber'2oSl w^thT^'"^ that discussion in approx^at^ly 
October 2001 with a conversation with Everett Higgins a 

y"r ^sit^ion ^^^^''^^^J^l---T^ T^^<^^- ■ 
position did not warrant 'a Gslifgs^^ ^f t^lr^d^ struc^ur^ of 
the employees under your supervision. You should have ' 

reasonably suspected discrimination at that time (October 2001) 
and contacted an EEC Counselor within 45 days of that date 
However, you did not contact the EEC Office until ^frf 
2002, which is well beyond the 45-dav ti^ l"^^^ % ^^^"^^ 

an EEO counselor. Therefore claim 3 (aH^nr-L''?"''^^^^''^ 
fa-iT,,-.^^, *-^ 4~- -1 cj-wj-c. Claim J (a; is dismissed for 
failure to timely contact an EEO counselor. 
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t^L^nT-'^^^^\^^ ^ '"^^''^^ °^ '^^^^ proposed reorganization i e 
lt7J '/°'" ^u "°' been. abolished, your stafi has not teen 
reassigned, nor have you been reassigned to work under theT 
sypervision of another Division Director. Therefore? claim 3(b) is 
f^nTltrJ ^^""'^ '' '' ^ P^°P°^^^ -^i- that has n^t be^n ^ ' '' 



I 

8 . This is the final Department of the Navy decision on vour 
complaint . If you are dlesatiBf led with the decision T/Sr • 
your complaint, you may file a .notice of ap^eff ^Ith the ^l^"" 
Employment Opportunity Commission within 30 calen^r dave^tL 
your receipt of this decision. Enclosure oi =^ ,2 v 5 
filing your appeal, it should indiSte ^ha? you ^ral^liS "5^" 
appeal should be submitted to the Director, Mfice of^deral' 
ifLfi S"'^^''"^' Employment Opportunity C^mmissJon P S bS^ 

suZtt:r?r?rco:.^..?::-„,,n T^T^:vrrr -^ "- 
s:nT"i.sroL™rT.°«^T s^o r^ •>-- - ^-^ 

qi-o« QQt>i Tt i_- wMsncy h.. scottj , 1333 Isaac Hull Avenue SP 
Stop 9914, Washington Navy Yard, D.C. 20376-9914. ^^«nue SE 

9. An appeal shall be deemed timely if it is delive^*>rl i« « 
.y^mall Within fiv^ .snLyTUlT:L-.--dt ^, ^ -^--O" 

Ti;ie"vir IhVLTI^" "P?"^'=° "=e commission, under • 

I.ehabillt;t on Ac't . y^u^ma^y"?!!:"'"!""?'"^^"" *" '^^' ' ^^ '»e 
U.S. District court- u7 within tn 7 ^f'°" ^° '^'''' appropriate 
decision if no appeal has been ?ilL ^h,°%r''^^P' °' "* ""^^ 

from the date of filino an ao^L?" -^..^r^i' ""^ '^' ^"^^"^ "" ^Y^ 
bean no final decision bvth^^^l " ^ ^ Commission if there has 
will result in te^lnat^n o? ^""T"?"""- .PHinfl a civil action 
complaint . '^™^"ation of administrative processing of your 

Act oi\iti''.i\L:',:i] :rj- p:h:b^iit"ti'".i 'i^ "^" "^^"^ 

amended, and you do not havo ^v ^, ^°" *" °* "''^' as 

lawyer, you m^y re^u^^t thr^u°rt"tf a^Lt^riaw^"^ f'^'^^ °' =" 
^^y-appoi^n l^-eTS-aV:utT ^^^^^ -e^T^tnL^^— ' 
action Without P^Intlf^^e^ 'c^-^tr ^ %LTttr^Vfu^h^ 



I ■ 



& 
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may require. ^ili^g^reL.st f" '-"^ ^''"^ ^"^ '"""^^^' ^^' ^^^ ^^'^^t 
time i^which to fiL a cS^tr ^^ an„attorney does, not . extend your 

civil action -st be tUeTw thin'sS-ca^rndar^' "T^" ^"^ ^^^ 
you receive this decision calendar days from the date 

■ ' 'I 

12. You are further notified that if you file a on»<l =„► • 

must name Gordon R. England. Secretary'^^f the Naw as Vhe ' ^°" 

n:^ r-re::iJ"i: ^r"r^ ^^f^" ^^-^^^^"Vs^.r.ti^t, the ' 

enmi^'^to "^ '°"^ °^ ^"^ judicial redress you may be 
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EEO COUNSELOR'S ftEPORT 

I 

' ' I 

29 C.F.R. Section 16M;105<c) 



B. 



AGGRIEVED PERSON 



Name: 



Nadine Mills 



Job Title/Series/Grade; Management Analyst (Division Director), GS-334-12 



Place of Employment: 



Home Address; 



Work Phone: 



HomePfaone: 



Representative: 



Naval Sea Systems Command, SEA-09A 
133 Isaac Hull Avenue, SE 
Washington, DC 20376 

12404 Kingsview Street 
Mitchellville, MD 20721 

202^781-2480 

4 
I I 

301-249-2987 

I 

L I- 

None 



CHRONOLOGY AND COUNSELING 

Date of Initial Contact: January 22, 2002 

Date of Initial Interview: February 21, 2002 

I>ale(s) of Alleged 

Discriminatory Event{s): December 12, 2002 

30 Calendar Days from First Counseling Interview: March 23, 2002 
45* Day After Event(s): January 26, 2002 
Date of Final Interview: March 14, 2002 

Dale of Notice of Right to File 

a Formal Discrimination Complaint: March 14, 2002 

Date Counseling Report Submitted: March 20, 2002 




1 
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I I 



C. 



1 I 



D. 



I '' 



F. 




1) 

2) 

3) 

4) 

5) 

6) 

7) 

8) 

9) 



BA^ISCES) FOR ALLEGED DISCRIMINATION 

Race (African American) ... 

Color (Specily) 

National Origin (Specify) " " 

Sm (Female) 

Age (Specify) 

Mental Handicap (Specify) 
Physical Handicap (Specify) 
Religion (Specify) ' 
Reprisal (Specify) 

ALLEGAtlON(S) OF DISCRIMINATION 

she has not been promoted to thTS ^^^n. on a„ ongoing basis since October 1999, 

Director in her Branch*^ ^t Z Gs"- 3 Sad^ W ^ ""i; V' ^ "'*^ ^ ^^^^ 
most recent incident of ^.sJ^^L^r^^l ^^^ '^^^' ^ alleged that the 

when her supervisors am^oS^^d^JsrabTrr'^^."" """^^ '^ 2002, 
employees to other Division^^d wl^ ' i ?' '"^ '"^ "^^'^ ^ 

another Division Director ''^" ^'' '"^ ""^^ ""^« *^ supervision of . 

E. REMEDY REQUESTED 

The coun^PlP. C..1.. Thr fnUrm j n, f 

1. Promofion to the GS-I3pa<le level 
3. For her Division to remain intact 



2. 



CHECKLIST 



RESPONSIBTLmES CON^^^ ™^ ^««^« ^ 

CHECKLIST <^ONTAINED IN THE EEO COUNSELOR 

G. SUMMARY OF COUNSELOR'S INQUIRY 

!• Contacts; 
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I , 

I ■ 

K . ' . ■ 

2-28-02 The counsdor h^d ^ initial meetine with Miy Lou Rakosky,. Deputy Director 

Command Support Services Branch (202.781-2485), and Mike D^v^i DhS^' 
Command Support Services Branch (2021781.1400 .. Ms. Rakosky ^d mT^Vis 
were forced to leave the meeting early due toameeting calledbyXeir su^sT 

'■''■'' ' Seda~S T^f Evere« Hig^,-„3^ H^^ ^^^^ Management 

speciaJist, OS-1 3, Directorate of Human Resources (202-781-3 1 56). 

3- 1 4-02 The counselor interviewed Ms. Rakosky and Mr. Davis. 

I I 

3-14-02 The counselor conducted the final interview withMs.' Mills 
2. Content of Interviews: 

4 

_ F 

I 

B J,r^^ to i te 's^SZ'J'""'"'^ '"■":^"'"' "^""^ ^""^ Service 
and her seccd-line ^^^^r^^'^.^T^'^^^T^_^^^'^ ?e™es B^o^ 



' I 



Services 



at fte OS- 1 3 level or SI" S™ noted to*^ 7,1 r **„"** ''^^ ^^^'""'^ '^'^'"^ '" 
(Ken Davis. GS- 1 3, White). ' ^ ^ ^' ^"^^' ^^ Occupational Safety and Health Division 

' ^ 4 

Ms, Mills explained iiirther that she siir)ervk^Q t^^ ^^n - . • 

Inventoiy Division- Jean BroZ ms ^fS^^. mi^ "?T^ employees in the Property and 
7. White); T^TM^^7ml\^^ii^[y^,^°^^ '• »'""'>; •«" «?>" (OS- 
she also supervises 1 co"tL°« s^n ™^ " """^ <**"■*• ^"^>- She add«, to 

Di^^oll^^ros" 2ll^'^ T^^XTZT'"^^'- ""'^f "^ bee. ntanag^, ^y B,aOc 

her position because she was unt e te p orotX^fl^n' ."S !T ^!?^ '^ f ^ '* 
another position, and no«- works in the F JilhT,?? • ■ °S- 1 3 level, achieved that level in 

She maintained to her race id ^h las<STh,? "TiS'"" '"" <^ » GS-13 pay), 
level. reasons she has not been promoted to the GS-13 

Ms. Mills explained that she raised this issue with Ms Rakn^W wt,« «,« ^ ^ v . 
her Position Description since there was none b eflbci fofh^ ^^ ^"Sgested that she r^te 
approximately October 2001 she spoke wiA nle^tt Hillf . Tj^^^""^^ ^ ™ 
Resources OiHce, about her si^atTon. S^.'s^rl'^'Sl^^^J^VZl 




■ ■■ 



■ ■■ -r ■ I 
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I ' _ I ■ 

employees under her supervision did not have the necessary grade structure to justify classifvinc 
her position at the GS-1 3 level; She maintained that this Ws unfair to her because L employ^' 
under her supem^ion are not, but should be, graded as high as the employees in the Facilities 
Division. • . • ' 

^d ^.ZZ^'^'^'^^I'I every otherDivision has been ableto hire contractor, or more pe^onnel. 
the .r. ,? '.^ ^"cr'' '^7 ^"^Pl°y^«- Sht maintained that she ha? not been aifortJ^ 
Ac same pppommities. She stated that she has lost four employees in the past yean Thomas P^e 

S^i V^ /'L^''".?^.^'''"^^ (WG-5, Black); Yolanda Datcher (GS ^ Black); and Gary 
Wilson (GS-6, Black). She noted these employees have not been replaced. She cbntSdedZt 
since she has not been able to promote her employees and has lost some employees, Xh^L 
GS 1 3 ^adetvel! '''""' ''"' of higher-level employees under her supe^sL t'o obt^ ^ 

Mr" Ss ™i M* R^:;^ r""/t' "" T*^ »" °^'- 12. 2001. she exiilained to 
Mr. Uayis and Ms Rakosky mfomied her on thai date that the Branch was gome to be 

reorgaiuad. w,,h half of the Property and Inventoo^ Mvidon Staff being reSS to the 
Records Management Division and half being reassigned to the Faciliti« Divi^ a^ded 
Oiat the .nfonned her that she wonld be ,eassigi,ed to the Records ManagemeT^h .Xthe 

^Jo^edrrl^lftS:" ■ '"' ™'"' *^' "^ ""^ '^^ •-» ' ^'^^ ^^'^^ ^ 
Sg^c^edrr 'su'r-lr '^"= *^' ^^^ ^^-^ -^ ^- "^^ ca™..ed -« .„ . 



Illfni!?!™^ iu "'"™'™'='' =«"=" Hieeins, Htman Resources Management Specialist. 
GS- 1 3 Directorate of Human Resources. He stated that he has served m thai ^n {^'^ 
approximately ] 5 years. The counselor asked Mr. Higgins exntan what he«I^ mtT .. 
she came to him regarding upgrading her position to tt^Gstl 3 ^^. '" **^ "'"' "*" 

!if»; S"'^°f T"* *"■ '^'- ^'"' "*^ ''™ *■" «'"'== ™ "Pgradins her position He Sated 
that he advised her to position gtading is based on the nature „fT«oric in STj^ioTa^ 
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S' 'x?irr;^:J ^.1 °*^;^^/"^P^«y«« working below them: He explained that he advised " 
Ms. Mills that tl>e grade level of employees under her in the Division of Propeity &nd Inventorv 
did not mem an upgrade of her position to the GS-13 grade level. He slated^L| he advised Z 
that for her toobtam an upgrade, she needed to rewrite her position description. re>vrite the 
■ ^Tn TF.fl^\ subordinates, and obtain approval of those changes from theWfie^ 

r Lue^ii^i;-^^ ^tmX^""^^- "^ -"'''' ''-' "- '-'-^-''' "- '''^^ 
' ^:;J^!^^^^^^^ — ^- ^» ^ 0«iee Of 

I ■ 

I 

hl4M: The counselor interviewed Maiy Lou Rakosky (White female), Ms. Mill's first-line 

Branch for approximate y four years, including a period of approximately one year ^-00 i^-W ) 
n wh^ch she served as Actmg Director of the Command Sup^rt Services bJ^. She ^ 

explamed that Mike Davis bec^e Director of the Command Support Services Branch in June 
. 2001 . She responded to Ms. Mill's allegations aiid explained the^roposed n:organi^t"n 

^e Sf v""^'*- ^.nn^'^c^^ "'^P'"^""^ *^* '^^ S^^^h ^^^^ fron* its CiystaJ City location to 
^21^1%^. f ^^ r:' *'.'* ^^^ "^"^ ^«^ '" J-'-^ 2001 and was nm c^^p^^^^ 
until Ju y 2001 She explained that she has had numerous meetings with Mr. Davis afl«he 

S^'tSeri^^^^^^^^ - «t .°^*e move, ^e^e^or 

Branch is no longer leasing space ^ ra^^e^ ^S ^ott^ S a*:^:;^^:::::.^ 

whi^ii'i^.T'^ '^\^- ?'^'*' ^^ '^' ^"''^^^^ ^'^ I^i^^^io" in the Branch and assessed " 
Idte^h^T '^ '" *"• ™**^ "*""^"* "'^^^^ She stated that the OccuparnS sSS 

S^nT.^i?f ^ """^ ^'^''^ ^^ "^"'^"^'y «^«^i^^d except that an employe 
mS th'i '^r" ^''"l' >s currently located in the Special Pr^ects area, -n^^y^posed 
mo^g that employee into the Finance Division. She stated that thi Gooding cSTSL 
m a different building, yet four of is emnlovcpc «/>.« /»^ ^ i. • i , '-cmcr is located 

™th fte nsi of the employee. inO^BZSl^^-^I^Zu'^.'" i°°"*^ " *» *^'^ 

ST"^ She aated th«, even befon, 4e move, fte Property and InveS/KyMon f*e 

Division Ms. Mills manages) was resoonsibl*. for c««,» « .•.».. .\ , ^^^sion (ttie 

appropria-e^ in *c Faci^ei 01^^"^' ^r::^^ ,s:xr.:;^^^,r 

Facilities Division. She explL™*^ Cd^SfT ™^' •*^ '^"''^ '"" *« 
InvenUHy Division en,pIoy^ ,„ jTa^-^'^^sil'^" ""^^ "^ '^"^ ™' 

Ms. RaJcody explainedjhat, once the decision had been made to move empIo««, to the 
Faclmes Dmsion. the Property and Inventoiy Division was no longer a viSblS-jS^ne 



* 
4 
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Division. She added that Ms. Mill's inventory responsibilities have decreased significantly in the 
past year. She stated that the' question then became whe^e' best to move Ms. Mills and the 
remaining employees. She staled that they proposed moving two employees (including Ms.' 
Mills) 10 the Records Management Division. She noted that they had not decided' whei« to move 
a fifth employee. She denied that this proposed reorganization coristituted discrimination against 
Ms. Mills on the basis of her race .and/or sex. She maintained that the proposed changes were 
made stnctly on the basis of creating the most efficient management structure possible. 

I ' * ■ 

Ms. Rakosky maintained that moving Ms. Mills and at least one other employee to the Records 
Management Division made the most sense. She slated that shipping and iweiving is cmrenay 
under the Property and Inventory Division, but maintained that it wai more appropriate to move 
It into the Records Management Division. She explained that the Mailroom is part of the 
Records Management Division, and that it is physically cloSe to the loading dock (^ere 
shipping and receiving takes place). She noted also that the Mailroom is overstaffed cuixently. 
She ^ded that she has received reports from the Records Management staff that there had been 
insufficient security recently at the loading dock and that Mailroom staff was required to cover 
for the Property and Inventory Division staff. Based on these factors, Ms. Rakosky contended 
Uiat It was appropnate to propose moving the shipping and receiving function into the Records 
Managemem Division and moving Ms. Mills into the Records Management Division under the 
supervisionof Sue Austin. , , 

n^^^""^ T^"^- "^'^ -?■ 1?'^'' '^'^ '^' P^^P**^^ '^"^ organizational changes to each Of the 
Division Directors individually in December 2001 . She explained thai they had decided to 
address at that time the deficiencies that they had identified regarding overlapping 
responsibilities and inefficient management. She explained that they responded to Ms. Mill's 

up in the air. Th^ informed her that this would be resolved directly between Ms Mills and Ms 
Austm. She stated that it was likely that Ms. Austin would have Ms. Mills retZ i/j^Sl 
responsibility over those areas that had been managed in the Property and Inventoiybivisi™. 

F 

■■ _ 

^'f ^'^i"^ x^^ w"i^ °^-^'* ^^"' upgrading her position to the GS-] 3 grade level Ms Rakoskv 
stated that Ms. Mills either needs to apply for a GS-1 3 position or requ^ a des^ audri.^e^ 

2 ^de irr' S^^^^^^ ' desk audit would reveal that her current duties do not even meritaGS- 
12 grade level. She disagreed that Ms. Mills had been treated differently than other Division 

m/n.ri'Tt".'-''7-'"°!:r ^'' '™P^"y^^ ""'^^ ^^ supervision. She acknowledged that 

T^^^ZT ^ - " "^^'T"^ "^''^ "^^"^"' ^"* '^ '=*^"*^"'^«* *at this is true for the 
entire Branch. She mamtained that the race and/or sex of the employees have no bearing on this 

Ms. Rakosky stated that she was aware that Ms. Mills had submitted rewritten position 
descnptions for employees under her supervision. She maintained that al least 50 percent of the 

Srv'H^' ""'' "v ' '''" P°"^'"" ^''^P^--^ -"-"en or revised and tha^co" tractor 
has been hired to assume Ais responsibility. She attributed the backlog on these matt«s to the 

di^ptions associated with the move. She also acknowledged that it was possible that she had 
not acted on some of the position descriptions that had been submitted to her because she had 



' i 



I I 



1' 



f :"• , 
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been spread tpo thin when she served as Acting Director of the. Command Services J&ranch. 

'■■'■' . ' * ■ 

Ms. Rakosky also disagreed with Ms. Mill's contention that other Divisions have been given 
preferential treatment regarding hiring. She stated that the Occupational Safety arid Health 
Division has lost employees and they have not been replaced. She stated that this also is true for 
the Facilities Division. She noted that the Gooding Center has not added any employees. She ■ 
stated that the l^ecords Management Division lost one employee and that employee was replaced. 

• 

3-14-02 : The counselor interviewed Michael Davis (White, male), Ms. Mill's second-line 
supervisor. He explained that he has served as Director of the tommand Support Services 
. Branch since Jirne 2001. 

Mr. Davis confinned that Ms. Rakosky and he have engaged in ongoing discussion^ regarding 
reorganizing the Branch to most efficiently utilize staff resources. He agreed with the reasons 
Ms. Rakosky set forth for the proposed changes. He maintained that there is no way to logically 
connect all of the functions in the Branch and that some functions will be assigned to D'ivisions 
that create what appear to be unnatural fits. He noted, for example, that anywhere that the 
graphics function is assigned would not appear to make sense because it does not fit anywhere 
except alone. He contended that there is nothing discriminatory in the proposed i«stnicturing of 
the Property and Inventory Division. , 

I- 

Mr, Davis explained that, as part of the proposed reorganization, a new GS-14 position would be 
created, to bead the Facilities Division. He added that there would be two Branches under this 
Division, each to be headed by GS-13 employees. He noted that one of those GS-13 positions 
would be competitively advertised. He stated that he had no authority to accrete Ms. Mills or a^iy 
other employee to that position. 

Regarding the response of management to requests to upgrade position descriptions, Mr. Davis 
stated that it was not inconceivable that many requests have not been dealt with in a timely 
manner. He stated that this issue is a big problem in the Branch that needs to be dealt with, 
which is why a consultant was hired. He explained that he approached upper management about 
obtaining upgrades for employees in the Branch because many employees in the Branch are 
undergraded. He explained that this led to authorization for the consultant to come in and rewrite 
position descriptions, which are the necessary steps before obtaining grade upgiades from Human 
Resources. He estimated that at least 20 employees in the Branch need their position 
descriptions rewritten. He contended that Ms. Mill's race and/or sex have no bearing on these 
issues. He maintained that neither she nor the employees in her Division have been treated 
differently than the employees in other Divisions. 

3. Documents Reviewed: 

A. Intake Form 

B. Notice ofRights and Responsibilities 

C. Notice of Final Interview 

D. E-mail from Ms. Mills to Mr. Davis and Ms. Rakosky regarding the proposed 
reorganization, dated December 3 1 , 2001 . 







I ■ 



H. 



'Case 1 :06-cv-(l8Skl -PLF '( Document 1 7-8 Filed 04/02/2007^ Page^of. 28 



' . ' ' ' 

E. I Current prganization Chart ■' 

F. ' , Proposed Organization Chart 

SVMMAkY or INTORMAL RESOLlinoN AlTEMPr 



I F 



t 



position .ofteGS- 13 grade Jevd. SmSed^,?7 "°"'?''""*"^''''''"P^«fc'» ' 
do ™th Ms. Mill's Tsce and/or sex and A^tTrjl J "^"^ "oiBanizMipn had nothing to 
organizational structme ThecDu^.^n ■ 7f ^^°°''*°™e*«™»<«ffieient 
Facilities Division and 41^^^.^^,™;"'^^™'^ <"•"«. Mils being assigned to the 
would be adequately addressed ifl, ^cSL^fcTrJ'll^^'u'^'- ^"^^ *■**" •" """^ 
GS.13 g„de level would result in resotai^f.^'t^l^ "°*"* *°" »"« "biaining the 

I: ^™^V OF mALW^RVIEWW,™ AGGRIEVED PERSON 

the relief that she requested. :She ^^^^^t^^^:^Z^°^'' ^ 



1- AGGRIEVED: 

■ < I 

I 

'' E>'PJained his EEO Rights and Responsibilities 

dunng the Pre-Complaint Counseling Process 
0. Explained my role as an EEO Counselor 



c. 

d. 



^plained management's responses to the allegations- 
Explamed the fonnal complaint process: 



2. AGENCY: 



b Fv« • ^ ^^"^-^"nipiamt Counseling Process; 

b. Exp amed my role as an EEO Counselor; 

txp ajned aggneved's requested resolution: 
Explamed the fonnal complaint process. 



d. 
e. 
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James Cross 

EEO Counseloi- 

'Draughn & Associates 

850 Thayer Avenue, Suite 1616 

Silver Spring, MD 209J 



Date 



* * 
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